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Veterans History Project Preserves  
Personal War Experiences 

 
by Sarah E. Feldman 

 
“Today we boarded the USS Zealand with ALL gear.  
Where we are going, nobody knows.”  Leon Jenkins 
committed those words to his journal -- his “trusty 
pad” -- on July 21, 1942, just four days before his 21st 
birthday.  In late August 1942, Mr. Jenkins would 
be among the first Marines to land on Guadalcanal 
and would memorialize his combat experiences in 
his journal.  Today, his journal is preserved and 
made available to the public by the Veterans History 
Project (VHP), part of the American Folklife Center 
at the Library of Congress. 
 
On April 8, 2013, Megan Harris, the VHP’s reference 
specialist, spoke to members of the CAVC Bar about 
the VHP and its mission.  The VHP was established 
by Congress in 2000 to collect and preserve personal 
histories of American war veterans so that “current 
and future generations may hear directly from 
veterans and better appreciate the realities of war 
and the sacrifices made by those who served in 
uniform during wartime.”  The VHP currently 
maintains 90,000 total collections, 12,600 of which 
have been digitized and are searchable through the 
VHP’s website, www.loc.gov/vets. 
 
The collections include personal wartime narratives 
in the form of unedited, recorded interviews (both 
audio and video), photographs, letters, diaries, 
journals, documents, two-dimensional artworks, 
maps, and unpublished memoirs.  The VHP 
especially encourages family members and friends to 
record interviews with veterans, and it has published  
 
 
 
 
 
 

 
 
a “field kit” containing suggested interview 
questions. 
 
Although the majority of the VHP’s collections 
comes from World War II veterans, the VHP strives 
to preserve the personal histories of diverse groups 
of veterans, including those who have served in all 
branches of service and in all American conflicts,  
beginning with World War I.  The VHP also 
endeavors to include the voices of veterans of all 
races, ethnicities, and genders. 
 
As Ms. Harris illustrated in her presentation, the 
most powerful historical accounts often take the 
form of personal narratives of ordinary people 
describing extraordinary experiences.  The journal 
of Leon Jenkins provides a compelling example. 
 
Following his arrival on Guadalcanal, Mr. Jenkins 
doggedly recorded his wartime experiences in his 
journal until September 2, 1942, when a bombing 
abruptly halted his entries.  His writing resumed 12 
days later while he was hospitalized.  He recorded, 
in a shaky script, that he could not recall what had  
 
VHP, continued on page 16. 



Message from the President 

 
 

After a difficult winter, the Bar Association should be 
pleased that spring has finally arrived!  Along with 
the advent of spring, we continue to see our 
membership grow, with new members from all of our 
stakeholders.  On behalf of the Board of Governors, 
I want to welcome all our new members and to thank 
all of our established members for their continued 
support. 
 
We have had two wonderful educational programs in 
the last few months:  one describing the Veterans 
History Project of the Library of Congress’s American 
Folklife Center, and the other addressing effective 
practice before the Court of Appeals for Veterans 
Claims.  Again, thanks to the help of our partners at 
the Court of Appeals for Veterans Claims and the 
Federal Circuit Bar Association (FCBA), we were able 
to make these programs accessible to our remote 
members.  Please note that we have started to make 
audio recordings of our events at the court and the 
FCBA available online, in addition to our real-time 
web access through the FCBA.  If you were not able 
to participate live, catch up on what you missed at 
www.cavcbar.net under the “Events and News” tab. 
 
Our programs and events continue.  Of course, the 
biggest upcoming event is the June 6th Veterans Law 
Conference and CLE.  Some of the distinguished 
speakers include Chief Judge Bruce E. Kasold of the 
U.S. Court of Appeals for Veterans Claims and Judge 
Evan J. Wallach of the U.S. Court of Appeals for the 
Federal Circuit.  In addition, there will be sessions 
composed of eminent practitioners and academics 
covering such topics as evidence gathering and 
assessment, the attorney fee structure, updates from 
the Department of Veterans Affairs, making statutory 
interpretation arguments, and ethics considerations.  
Of course, there will be ample time to catch up with 
old and new friends during the lunch and late 
afternoon reception. 
 
We also continue to work on expanding our website 
to add even more features, such as an improved career 
opportunities page, online membership registration, 
and access to the recordings of our programs.  In 
addition, we have created a survey for the 
membership to complete to get a sense of what we are 
doing well and where we have room for improvement. 
 

 
 

Of course, there is more to come.  In late June we 
will be cleaning the Korean War Memorial as a public 
service project.  In July, we will have our quarterly 
happy hour at the City Club of Washington.  Later in 
the summer, we will start preparing the problem for 
this year’s National Veterans Law Moot Court 
competition, and we plan to clean the Korean War 
Memorial a second time in August. 
 
I hope to see you at these events, and I look forward 
to your ideas and feedback on how we can serve you 
even more effectively. 
 
Bradley W. Hennings 
President, CAVC Bar Association 
bhennings@uscourts.cavc.gov 
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A Message from the Chief Judge 
 

By Hon. Bruce E. Kasold 
 

 
 

Dear Bar Association Members, 
 
It seems like yesterday that we celebrated the 25th 
anniversary of the creation of the Court as part of the 
Veterans Judicial Review Act of 1988, and it continues 
to be a great honor to build on the hard work and 
successes of the Court’s founding legislators, jurists, 
and staff.  It also seems like yesterday that I assumed 
the duties of chief judge, and yet later this summer I 
will enter my fifth and final year in this position.  As 
I head into the proverbial “home stretch,” it strikes 
me how fortunate I have been to be surrounded by so 
many supportive colleagues, not only on the bench, 
but in the Department of Veterans Affairs, the 
appellant’s bar, and also in Congress. 
 
The centerpiece of our Court’s mission is, of course, 
deciding appeals brought to the Court by our nation’s 
veterans, and we have issued more than 8,000 single- 
judge and panel decisions in the last four years.  
Each of the judges devotes unbelievable effort into 
each and every decision the Court makes, and yet we 
would be incapable of performing our duties without 
the tireless work of counsel and the unsung 
contributions behind the scene of clerks and court 
staff.  As chief judge, I’ve had the special opportunity 
to lead examination and evolution of this process 
through rules and internal operating procedure 
revision projects, and these efforts have benefitted 
greatly from input from our Rules Advisory 
Committee and the bar, in general. 
 
No organization can function without a budget and, 
although the Court’s enabling statute gives the chief 
judge special responsibilities regarding the budget, I 

would be helpless without the support of my 
colleagues on the bench, budget staff, and, most 
significantly, congressional staffers and members.  In 
a period of increasing austerity where all parts of 
government need to be stewards of government funds, 
it has been a privilege to have universal support for 
adequately funding the Court’s operations. 
 
The way the Court works has also been of great 
interest to me as chief judge and, although largely 
unseen outside the Court, I have spent considerable 
time working with the clerk of the court developing 
and refining Court policy and procedures.  This effort 
has given me a special opportunity to see and try to 
enhance the many ways technology benefits the 
Court -- our paperless operations, electronic filing, 
open and transparent dockets, and dynamic internal 
and external websites help all members of our practice 
community work more efficiently and effectively. 
 
Again, it is hard to believe that the Court is now 25 
years old, and that I am about to enter my final year as 
chief judge.  I look forward to my final year as chief 
judge in much the same way I did my first day on the 
bench, with excitement, wonder, and a sense of 
gratitude for the generous support I know we can 
count on from a nation committed to supporting its 
veterans. 
 
Many thanks for all you are doing, and enjoy your 
summer, 
 
Chief Judge Kasold 
 
 

Can the CAVC Bar Association 
serve you better? 

 
We Want Your Feedback! 

Please take a few minutes to 
answer our 10-question survey 
www.surveymonkey.com/s/RDKRXJ8  
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A Message from the Clerk 

by Gregory O. Block

Dear Colleagues: 

Greetings to all who practice before the Court.  I 
know you are staying busy and, although summer 
approaches, I am confident we will again see no pause 
in case flow through the next few months. 

Speaking of case flow, while we continue to get 
questions relating to Court procedures, particularly 
from pro se appellants, we also see a large number of 
practitioners who quite comfortably use Court rules 
and e-filing procedures to smoothly navigate their 
cases through the Court.  To some extent, we’d like 
to attribute smooth case processing to the expert and 
personal assistance of our Public Office Staff and 
Central Legal Staff, but we also know that many 

litigants are taking the time to read decisions issued 
by the Court, to digest guidance on our website, or to 
attend events focused on processing cases, like the 
recent CAVC Bar Association panel on “Best Practices 
and Common Pitfalls at the Court of Appeals for 
Veterans Claims.”  We also need to recognize the 
contributions of the Veterans Pro Bono Consortium’s 
new Limited Legal Assistance and Information 
Helpline for pro se appellants. 

As the year progresses, the Court will continue to keep 
a close eye on our appeals rate.  We know that the 
Board of Veterans’ Appeals has expanded its staff and 
expects to significantly increase production of final 
decisions, and, while the correlation of final decisions 
to appeals is not precise, we need to be ready for an 
increase in appeals to the Court, as well.  With the 
Court’s expansion from its core of seven permanent 
active Judges to nine active Judges, Congress has 
positioned the Court well in this regard, but the 
authority for two additional Judges is temporary and 
may need to be revisited. 

No matter what caseload we experience, we appreciate 
and benefit from your collective support of the Court’s 
mission of providing fair and effective judicial review 
of veterans benefits decisions for our nation’s veterans 
and their families.  Please continue to share your 
thoughts and ideas for improvements in the way we 
work together with me and the Court’s staff. 

Regards to each of you, 

Greg 
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A PEEK INSIDE …  
A Veterans Service Organization -- 
Disabled American Veterans (DAV) 

 
By Roy E. Spicer 

 
There are many veteran service organizations (VSOs) 
in the United States that provide a variety of support 
and services to the men and women who served, and 
their dependents and survivors.  These organizations 
may have differing structures, membership bases, and 
expertise, but they all share the common goal of 
serving veterans. 
 
Who Are We?  DAV (Disabled American 
Veterans), a non-profit organization with 1.2 million 
members, was founded in 1920 and chartered by 
Congress in 1932.  DAV serves as the voice of 
America’s ill and injured veterans, and their families 
and survivors.  DAV provides a nationwide network 
of services, free of charge to all veterans and members 
of their families.  DAV is funded entirely by 
membership dues and contributions from a 
supportive American public.  DAV’s national 
organization receives no government funds.  
 
What We Do:  DAV is dedicated to a single purpose:  
empowering veterans to lead high-quality lives with 
respect and dignity.  We accomplish this by ensuring 
that veterans and their families can access the full 
range of benefits available to them; fighting for the 
interests of America’s injured heroes on Capitol Hill; 
and educating the public about the great sacrifices 
and needs of veterans transitioning back to civilian 
life.  This is accomplished by: 
 
• Providing free, professional assistance to veterans 

and their families in obtaining benefits and 
services earned through military service and 
provided by the Department of Veterans Affairs 
(VA) and other agencies of government. 

• Providing outreach concerning its program 
services to the American people generally, and to 
disabled veterans and their families specifically. 

• Representing the interests of disabled veterans, 
their families, their widowed spouses, and their 
orphans before Congress, the White House, and 
the judicial branch, as well as state and local 
governments. 

• Extending DAV’s mission of hope into the 
communities where these veterans and their 

families live, through a network of state-level 
departments and local chapters. 

• Providing a structure through which disabled 
veterans can express their compassion for their 
fellow veterans through a variety of volunteer 
programs. 
 

Programs and Services:  DAV has a variety of 
programs to provide direct assistance to veterans and 
their dependents and survivors.  These include: 
 
National Service Officers (NSOs) are highly trained 
experts who help veterans and their families secure 
the benefits they earned through service.  The NSOs 
counsel and assist with the development of evidence, 
completion of required applications, and prosecution 
of claims.  All DAV NSOs are ill and injured veterans 
who have gone through the claims process themselves 
and understand first-hand the difficulty in 
transitioning from service member to civilian.  DAV 
has more than 270 NSOs, and they are located across 
the country, providing their services free of charge.  
 
Additional Claims Assistance is available at every 
level in the claims process.  This includes appeals to 
the Board of Veterans’ Appeals (Board) and the United 
States Court of Appeals for Veterans Claims.  DAV 
maintains a full-time professional staff that represents 
appellants before the Board.  In fiscal year 2013, the 
Board decided 41,910 cases.  DAV was the 
representative of record in almost 29 percent of all 
cases acted on by the Board.  VSOs collectively 
represented more than 77 percent of appealed cases in 
fiscal year 2013.  Attorneys were involved in less than 
10 percent of cases before the Board.  At the court 
level, DAV has an agreement with two law firms to 
represent referred cases on a pro bono basis.  In 2013, 
almost 1,200 notices of appeal were filed with the 
court in DAV-represented cases. 
 
Mobile Service Offices (MSO) reach veterans with 
mobility challenges and those who live far away from 
our professional services.  Housed in a fleet of 
well-equipped “offices on wheels,” DAV’s MSOs travel 
to smaller towns and rural communities across the 
country to counsel and assist veterans and their 
families and educate them on the benefits and services 
available to them.  The MSO program provides 
support to veterans in developing and filing claims for 
benefits administered under federal, state, and local 
laws. 
 
A Peek Inside, continued on page 7. 
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A Peek Inside, continued from page 6. 
 
Information Seminars give veterans the help they 
need to file and receive VA claims, as well as every day 
support as they work toward a sense of normalcy.  
Information Seminars are held to educate veterans 
and their families on specific veterans’ benefits and 
services.  These free seminars are run by DAV’s 
highly trained NSOs and are held around the country. 
 
The DAV Homeless Veterans Initiative is 
supported by DAV’s Charitable Service Trust and 
Columbia Trust.  The initiative promotes the 
development of supportive housing and necessary 
services to assist homeless veterans become 
productive, self-sufficient members of society.  
DAV’s goal is to establish a partnership with federal, 
state, county, and local governments to develop 
programs to assist homeless veterans in becoming 
self-sufficient. 
 
DAV’s Employment Initiatives help ensure that the 
men and women who stood up for America have the 
tools, resources, and opportunities they need to 
competitively enter the job market and secure 
meaningful employment.  Through DAV’s 
traditional VA benefits and claims assistance, 
available at hiring expos, and by co-hosting 
all-veteran career fairs in partnership with 
RecruitMilitary, we are helping to address one of the 
greatest needs facing our nation’s unemployed heroes. 
 
DAV Transportation Network and Voluntary 
Services Program:  Last year DAV volunteers 
donated more than 2 million hours of service to 
veterans at VA hospitals, clinics, and nursing homes 
through the VA Voluntary Service Program.  
Meanwhile, a corps of DAV Transportation Network 
volunteers contributed another 1.9 million hours and 
drove more than 27 million miles, providing 
transportation to nearly 800,000 ill and injured 
veterans to and from their medical appointments.  
In addition, volunteers provided hundreds of hours of 
freelance assistance within their communities using 
their specialized skills and training through DAV’s 
Local Veterans Assistance Program. 
 
Legislative Program:  Fighting for veterans’ rights 
on Capitol Hill remains one of the most important 
missions of DAV and other VSOs today.  Despite 
improvements to the law over the years, numerous 
issues still face veterans and their families.  As the 
military presence in Iraq and Afghanistan draws to a 

close, politicians face the need to reduce military 
spending, and veteran’s benefits are often some of the 
first programs to be cut.  VSOs provide a 
non-partisan platform for veterans to maintain a 
dialogue with the government to advocate for their 
rights and benefits.  DAV is a leading force behind: 
 

• Advance appropriations for all veterans’ 
benefits, programs, and services 

• Improving access to and quality of VA health 
care systems 

• Improving the delivery of benefits to veterans, 
dependents and survivors 

• Expanding and improving employment and 
economic opportunities for veterans 

DAV enjoys broad respect in this area and is 
recognized as the official voice of our nation’s ill and 
injured veterans, and their survivors and dependents. 
 
DAV services are free of charge to all veterans who 
seek them.  Veterans and their families continue to 
face substantial challenges in navigating VA’s 
labyrinth.  Service is the cornerstone of DAV’s 
mission, and since its founding over 90 years ago, 
DAV continues to ensure that the nation fulfills our 
promises to the men and women who served. 
 
Roy E. Spicer supervises the Disabled American 
Veterans National Appeals Office in Washington, DC.  
He is admitted to the CAVC Bar as a non-attorney 
practitioner. 
 
 
 

CONTRIBUTORS WANTED 
 
Do you have a book you are interested in reviewing?  
Would you like to report on a recent case that you 
think is important?  Do you want to give folks a peek 
inside your organization? 
 
The publications committee is looking for 
contributions to upcoming editions of the Veterans 
Law Journal.  Participants do not need to be located 
in the Washington, DC area.  Please contact Victoria 
Moshiashwili at VMoshiashwili@uscourts.cavc.gov or 
David E. Boelzner at Dboelzner@goodmanallen.com 
for more information. 
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Veteran’s Death Deprives  
Attorney of Fees 

 
by David E. Boelzner 

 
Reporting on Jackson v. Shinseki, 26 Vet. App. 
460 (2014). 
 
The CAVC has held that the death of a client deprived 
an attorney of a contingent fee for successfully 
convincing the Board to grant service connection to 
the client, because the death occurred before the 
Regional Office implemented the Board’s decision and 
paid an award.  The RO later granted accrued 
benefits to the widow, with whom the lawyer had no 
fee agreement. 
 
Attorney Jackson had a valid contingent fee 
agreement with the veteran, Mr. Finemore.  He 
represented the veteran before the agency, and on 
May 22, 2007, the Board granted service connection 
for the veteran’s orthopedic disabilities.  Almost 
exactly seven months later, on January 20, 2008, Mr. 
Finemore died, before the RO had implemented the 
Board’s grant.  (A rating decision dated January 31, 
2008, was apparently never mailed.)  Learning of the 
apparent grant of the claim, the attorney requested a 
decision and payment.  In May 2008, the RO denied 
fees because, due to the veteran’s death, past-due 
benefits could only be paid as accrued benefits. 
 
In 2009, the attorney forwarded a claim from Mrs. 
Finemore for accrued benefits but did not enter into a 
fee agreement with her.  The RO granted the 
accrued-benefits claim and advised that the fee issue 
was on appeal.  It eventually released funds to the 
widow’s custodian and denied fees to Mr. Jackson.  
On appeal, the Board denied the fees because no 
payment had been made on the veteran’s claim, and 
the lawyer had no fee agreement with the 
accrued-benefits claimant, Mrs. Finemore. 
 
Before the court, the parties agreed that Snyder v. 
Nicholson, 489 F.3d 1213 (Fed. Cir. 2007), dictated that 
the fee award be based on the amount of benefits 
awarded.  Jackson contended that the determination 
of benefits on the accrued benefits claim established 
the “award” on which he was eligible for fees pursuant 
to his fee agreement with the veteran. 
 
The court disagreed, affirming essentially on the 
Board’s reasoning.  Writing for himself and Judge 

Davis, Judge Moorman explained that an accrued 
benefits claim, though derivative of the veteran’s 
claim, is separate from it.  It requires proof of an 
additional element, i.e. the eligibility of the 
accrued-benefits claimant.  Therefore, it could not be 
regarded as the same claim as the one for which Mr. 
Jackson had a fee agreement with Mr. Finemore. 
 
The court majority believed this issue to be controlled 
by its own decision in Cameron v. Shinseki, 26 Vet. 
App. 109 (2012) (holding that an increased rating claim 
is separate from an initial service connection claim), 
and by the Federal Circuit’s decision in Jackson v. 
Shinseki, 587 F.3d 1106 (Fed. Cir. 2009) (holding, in a 
case involving same lawyer but a different claimant 
and claim, that TDIU is separate from the initial claim, 
as it requires proof of unemployability).  The court 
also relied on Hanlin v. Nicholson, 474 F.3d 1355 (Fed. 
Cir. 2007), in which the Federal Circuit held that an 
attorney was not entitled to fees on a successful claim 
for DIC benefits for a veteran’s son, where he had 
previously obtained DIC for the widow.  The majority 
acknowledged that the attorney had done 
considerable work on Mr. Finemore’s claim and had 
helped ensure the success of the widow’s 
accrued-benefits claim, but it found no basis in law for 
extending equitable relief. 
 
Judge Schoelen dissented, asserting that the majority 
decision relieved the Secretary of his obligation to 
honor a valid contingency fee agreement and led to an 
absurd result, where the widow collected more than 
what was “due and unpaid” to the veteran at the time 
of his death.  See 38 U.S.C. § 5121(a).  She saw a 
distinction between the entirely different claims at 
issue in Jackson, Hanlin, and Cameron, and the 
derivative claim in the present case, where the 
attorney was seeking to have his contingent fee 
agreement with the veteran fulfilled.  She taxed the 
majority decision with ignoring the unique nature of 
an accrued-benefits claim, which is “purely derivative” 
of the veteran’s claim, limited to and dependent upon 
what the veteran was entitled to at the time of his 
death.  In her view, the accrued benefits award was, 
in effect, the award on the veteran’s claim, which the 
lawyer advanced.  Judge Schoelen worried that the 
majority’s decision could discourage representation of 
elderly veterans in an era when VA takes 923 days to 
process an appeal. 
 
David E. Boelzner, with Goodman, Allen & Filetti, 
represents veteran claimants. 
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Articles of Interest 

Just Released 

 
Articles in the Veterans Law Review are available at: 

http://www.bva.va.gov/VLR.asp  

A Message from the VETERANS LAW REVIEW 
 
Submissions are accepted January 1 to May 1 of each 
year for consideration of publication in the next 
edition.  The VLR actively encourage veterans’ 
service organizations, veterans, and people who work 
on veterans’ issues to submit original legal writings 
for consideration for publication.  The editors review 
each manuscript for scholarly merit, clarity, and 
accuracy only.  The editors will notify the author of 
any substantive changes.  Submissions should 
conform to the current edition of the Blue Book:  A 
Uniform System of Citation.  Authors are invited to 
discuss potential submissions with the current VLR 

Managing Editor by email at 
BVAVeteransLawReviewEditor@va.gov. 

Other Recent Articles 
 
Whitney Bosworth Blazek, Note, Combating 
Privatization: Modifying the Veterans Administration 
Fiduciary Program to Protect Incompetent Veterans, 
63 DUKE L.J. 1503 (2014) 
 
Rachel Kleinpeter, Note, Hey, Soldier Don’t Breathe 
Too Deeply, You Never Know What Might Be in the Air, 
23 FED. CIR. B.J. 193 (2013) 
 
Kelly H. Koo & Shira Maguen, Military Sexual Trauma 
and Mental Health Diagnoses in Female Veterans 
Returning from Afghanistan and Iraq:  Barriers and 
Facilitators to Veterans Affairs Care, 25 HASTINGS 

WOMEN’S L.J. 27 (2014) 
 
Arthur C. Russo, Assessing Veteran Symptom Validity, 
7 PSYCH. INJ. & L. 1 (2014) 
 
Evan R. Seamone & David M. Traskey, Maximizing VA 
Benefits for Survivors of Military Sexual Trauma:  A 
Practical Guide for Survivors and Their Advocates, 
26 COLUM. J. GENDER & L. 343 (2014) 
 
Robert N. Davis, Veterans Fighting Wars at Home and 
Abroad, 45 TEX. TECH L. REV. 389 (2013) 
 
Sanford J. Mall, The Future of Veterans’ Benefits, 
9 NAELA J. 167 (2013) 
 
Lindsay I. McCarl, “To Have No Yesterday”: The Rise of 
Suicide Rates in the Military and Among Veterans, 
46 CREIGHTON L. REV. 393 (2013) 
 
James D. Ridgway, Fresh Eyes on Persistent Issues: 
Veterans Law at the Federal Circuit in 2012, 62 AM. L. 
REV. 1037 (2013) 
 
Andrew Woodbury, Note, Witnesses to War:  Using 
Lay Evidence to Assert a Veteran’s Claim for Benefits, 
23 FED. CIRCUIT B.J. 159 (2013) 
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VA Examiner 
Placed Her Own 

Competency at Issue 
 

by Aniela Szymanski 
 
Reporting on Wise v. Shinseki, No. 12-2764, slip 
op. (Vet. App. Apr. 16, 2014). 

 
Mrs. Wise is the surviving spouse of a U.S. Army 
World War II veteran, and she sought dependency and 
indemnity compensation (DIC) benefits from VA 
following Mr. Wise’s death.  VA sought an advisory 
medical opinion from the Veterans Health 
Administration to determine whether Mr. Wise’s 
post-traumatic stress disorder (PTSD) caused the heart 
failure that was listed as the immediate cause of death 
on his death certificate.  Slip op. at 4.  Throughout 
the processing of the claim, Mrs. Wise submitted 
medical treatise evidence indicating that PTSD had 
some association with cardiovascular disease. 
 
The VA cardiologist who prepared the medical 
advisory opinion prefaced her medical opinion with a 
statement that called into question her own 
competency in rendering the opinion.  She stated that 
she had no formal training or background in 
psychiatry and little experience treating veterans.  Id. 
at 6.  Nonetheless, she opined that Mr. Wise’s 
service-connected PTSD had no relationship to his 
cause of death.  As part of her rationale, she referred 
to “widely accepted” risk factors for coronary artery 
disease, from which Mr. Wise suffered, but admitted 
that “the jury is still out” on whether PTSD correlates 
to coronary artery disease.  Id. at 7-10. 
 
The U.S. Court of Appeals for Veterans Claims 
(CAVC) found that the VA cardiologist’s competence 
was at issue because she had impugned her own 
competence through the comments in her medical 
opinion.  The CAVC stated that, although the 
presumption of regularity normally would allow the 
court to presume a VA medical professional’s 
competence, when a VA medical professional makes 
statements suggesting irregularity and lack of the 
necessary expertise to render an opinion, the 
presumption is not applicable.  Id. at 15-20.  In such 
cases, the Board must address the medical 
professional’s competence before relying on her 
opinion.  Id. at 22. 

The CAVC also found error in the Board’s reliance on 
the VA medical opinion because the VA cardiologist 
made clear misstatements in her medical opinion and 
supporting rationale.  She stated that Mr. Wise did not 
have coronary artery disease, even though this was 
listed as his cause of death on his death certificate.  
Her medical opinion was based on medical records 
that were 15 years old and did not reflect his accurate 
medical state at the time of his death; this rendered her 
opinion of questionable adequacy.  Id. at 26-28 
 
The CAVC next ruled that the Board provided an 
inadequate statement of reasons or bases for 
concluding that VA satisfied its duty to assist Mrs. 
Wise in obtaining evidence necessary to support her 
claim.  It noted that VA medical appointments 
indicated that Mr. Wise had attended numerous 
cardiology appointments, yet no medical records of 
those appointments had been obtained.  Id. at 28-30. 
 
Lastly, the CAVC determined that the Board 
improperly rejected the medical treatise evidence Mrs. 
Wise submitted in support of her claim.  The court 
stated that the Board’s rejection of this evidence on the 
grounds that it “was not yet ‘generally accepted’ in the 
scientific community ran afoul of the 
benefit-of-the-doubt rule.”  Id. at 31.  The court 
noted that “Congress has not mandated that a medical 
principle have reached the level of scientific consensus 
to support a claim for VA benefits,” but rather an 
“approximate balance” was sufficient for VA benefits 
purposes.  Id at 34.  The Board, therefore, was 
obligated to discuss the medical treatise evidence, and 
the VA cardiologist’s statement that the medical 
principles were not generally accepted in the medical 
community did not render the Board’s failure to do so 
harmless.  The CAVC stated that “contradicting 
articles indicate that the evidence on that issue may be 
in approximate balance, triggering the Board’s 
statutory duty to accord Mrs. Wise the benefit of the 
doubt.”  Id. at 37. 
 
The full decision can be found at 
https://www.uscourts.cavc.gov/documents/Wise12-27
64.pdf. 
 
Aniela Szymanski is an Appellate Attorney with 
Bergmann & Moore, LLC. 
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A Cautionary Tale for 
Veterans’ Advocates 

 
by David E. Boelzner 

 
Reporting on Carter v. Shinseki, No. 12-0218, slip 
op. (Vet. App. May 20, 2014). 

 
The CAVC has issued a decision requiring caution on 
the part of veterans’ advocates, with regard to both 
what must be included in a joint motion for remand 
and when argument must be made back at the Board. 
 
After the Board denied his claim for service 
connection for a low back disability, the veteran, Mr. 
Carter, obtained counsel and appealed to the court.  
His attorney also requested from VA a copy of the 
claims file.  The parties joined in a motion for 
remand, identifying inadequate reasons and bases in 
the Board’s discounting of private medical evidence 
and rejection of lay statements.  The clerk entered 
the remand order in July 2010. 
 
In August 2010, the Board sent to Mr. Carter, but not 
to his attorney, its customary letter advising of 90 
days during which the appellant could submit new 
evidence and argument.  In December 2010, VA 
provided the previously requested copy of the claims 
file, which contained the 90-day letter.  The attorney 
submitted no new evidence or argument, and on 
February 18, 2011, 227 days after the court’s remand 
but only 68 days after the 90-day letter was sent to 
Mr. Carter, the Board re-denied the claim, again 
discounting or rejecting the private medical evidence 
and the lay statements.  The attorney denied 
receiving a copy of this decision. 
 
Mr. Carter re-appealed to the CAVC, arguing that the 
Board had erred when it (1) failed to consider direct 
service connection in addition to aggravation, (2) 
relied on inadequate medical examinations, and (3) 
failed to seek clarification of a private medical opinion 
under Savage v. Shinseki, 24 Vet. App. 259 (2011).  
 
The primary issue resolved by the court was whether 
the scope of the joint motion for remand limited the 
re-adjudication activity of the Board, i.e. whether the 
Board was obliged to consider the three issues 
advanced in the second appeal, though the joint 
motion had not addressed them.  Reviewing case law 
on exhaustion doctrine and the court’s discretionary 
authority to hear new arguments on appeal the court 

held that, when an appellant is represented by counsel 
who negotiates a joint motion to remand, the Board is 
required to focus on the arguments specifically 
advanced in the joint motion, which determine the 
extent to which other issues raised by the record must 
be considered.  Slip op. at 11.  In Mr. Carter’s case, 
the parties had included language in the JMR 
requiring the Board to assist the appellant “by 
reexamining the evidence of record” and seeking any 
other evidence necessary to support its decision.  
The court held that this language obliged the Board to 
consider any issue raised by the record.  Id. at 12. 
 
This favorable ruling did not avail Mr. Carter on his 
actual arguments.  The court found that the record 
did not reasonably raise a direct service connection 
issue, that the medical examinations were facially 
adequate and appellant had not argued otherwise, and 
that the duty of clarification established by Savage 
applies only in narrow circumstances not present 
here, notably when the private opinion is the only 
medical evidence of record.  Id. at 12-14. 
 
The court’s majority, Judges Hagel and Moorman, 
posed an additional challenge to attorneys 
representing veterans.  It held that, even though the 
Board had not refrained from issuing its decision for 
the full 90 days stated in its letter, the attorney should 
have been aware from the remand that the file had 
gone back to the Board after the July 2010 court 
remand, which provided ample time for submitting 
evidence or argument before the Board issued its 
decision in February 2011.  Id. at 14-17.  (The 
February 2011 decision was not a factor in the 
attorney’s election not to submit anything, because 
she was unaware of it.)  The court also noted that 
regulations do not require the Board to wait 90 days 
after a remand before issuing a new decision.  Id.  
The upshot is that attorneys must file comprehensive 
arguments on all issues promptly after remand. 
 
Chief Judge Kasold dissented on this last issue.  He 
noted VA’s admitted policy of sending a letter 
affording 90 days in which to submit evidence or 
argument, and he said it ought to be clear whether 
counsel could rely on that.  He found it outside 
reasonable professional practice to expect a lawyer to 
inspect a newly received claims file to see if such a 
letter had been issued but misdirected.  He believed 
due process had been denied.  Id. at 17-19. 
 
David E. Boelzner, with Goodman, Allen & Filetti, 
represents veterans.  

11



Book Review: 
 

Hemingway’s Hurricane, 
Phil Scott 

 

(Int’l Marine/ Ragged Mountain 
Press, 2006), 288 p.p. 

 
by Aaron Moshiashwili 

 
Sometimes, it can be a shame that we Americans do 
everything so big.  Reading, for instance.  There is 
never enough time to read, and more than enough 
books to fill every moment, so one way we screen 
what we read is to start at the top -- to read only 
books about great people, great events.  It is so easy 
to let grandness of scale trump every other 
consideration, and why not?  Great events impact us 
all.  Great people inspire us.  The great is 
interesting to read, fun to talk about, and will likely 
get appreciative murmurs at a cocktail party -- or at 
the very least, a laugh.  We are Americans -- bigness 
is in our nature.  
 
Sometimes, though, it is worth setting aside the big, 
at least for a while.  Because, while the idea of 
bigness may be central to the narrative America tells 
about itself, the truth is that most of America -- just 
like everywhere else -- is small.  Most of our stories 
are little ones, and while we may be amazed at the 
story of a Steve Jobs or LBJ, the Battle of the Bulge or 
Watergate, something critical is lost if that is all we 
focus on.  America’s bigness does not only mean it 
has more room for great men -- it also means it has 
vast spaces for little stories, little places where people 
shape this giant nation in millions of little ways.  
I can enjoy reading about LBJ, but I cannot relate to 
him --his story is not mine. 
 
Sometimes, you want to know more about us -- the 
little people.  Hemingway’s Hurricane is a little story, 
about a little event in history -- big at the time, but 
made small by the passing of 70 years.  None of the 
players are people of whom you would ever have 
heard.  FDR is there, but far in the background; 
MacArthur and Eisenhower are bit players as well, 
only seen in passing, as part of the Bonus Army 
catastrophe.  Even Hemingway is not really here.  
He is like a movie star in an episode of a TV show, 
with just enough of a part that they can put his name 
in the commercials.  Papa is too big for this story. 
 

 
 
 
But the triumph of Hemingway’s Hurricane lies in its 
smallness.  Instead of giving us one grand story, it 
gives us a dozen slices of America.  I would never 
have thought to ask about the history of the Florida 
Keys, how a vast area of wretched swamp was drained 
and eventually settled -- it has never been a big 
enough idea for me to have any interest in it.  This 
book has an obsessed railroad baron, asides about the 
physics of hurricanes and the history of hurricane 
warnings, and plenty of veterans. 
 
Veterans are central to this story, but they are not its 
stars, because the story is too small for stars.  It is the 
story of three WPA work camps full of former Bonus 
Expeditionary Force members and their families.  It 
is a slice of time in American history during which the 
goal was to get people work, any work -- so dumping 
several hundred people in what was essentially a 
swampy wilderness and telling them to set up the 
infrastructure for the trains that would support them 
made sense.  More than anything else, it is the story 
of an inexorable, deadly storm -- the 1935 Labor Day 
hurricane, the most intense tropical storm  
 
Hemingway’s Hurricane, continued on page 13. 
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Hemingway’s Hurricane, continued from page 12. 
 
in American history -- and the story of what a storm 
like that can do to a ramshackle wilderness camp. 
 
The story is interesting and definitely brings us off the 
beaten track.  Unfortunately, the structure of the 
book has some fairly serious problems, which make it 
significantly less enjoyable than it could have been.  
I understand the desire to write both a testimonial to 
the people who survived these awful events and a 
memorial for those who did not.  However, the book 
is crammed full of more names than Game of Thrones, 
and, at a spare 230 pages, the narrative cannot really 
afford the time to do anything more for the vast 
majority of these people than give a name and a 
five-word description. 
 
This is not the case at the start of the book -- it leads 
off with some more in-depth profiles of a few of the 
men in the camps.  However, those men do not turn 
out to be a bigger part of the narrative than any 
others.  I wound up being in a constant state of not 
knowing whether the person being written about was 
someone already introduced -- maybe even an 
important character -- or just someone mentioned in 
passing.  It also made it that much harder to keep 
track of the narrative threads.  To wrap the whole 
package up, the book itself has trouble at times 
keeping the characters straight; in at least one 
paragraph it is hard to tell whether one name is being 
misspelled or if a second person with a nearly 
identical last name is being introduced. 
 
This makes the book’s second major problem even 
harder to get over.  The timeline of the book is fairly 
haphazard, which is a problem when the main parts 
of your story take place over two or three days, and 
you are ticking off the movements of a hurricane hour 
by hour.  Jumping forward and back an hour or two 
does not seem like a big deal -- but a considerable 
page count is assigned to the six hours leading up to 
the hurricane.  When you are looking at events on 
that narrow a time scale, flipping back and forth 
between the hours makes the book even harder to 
follow.  Add on top of that the constant confusion 
about names, and it becomes almost impossible to 
figure out who is doing what when. 
 
This is especially egregious during the central drama 
in the book, the will-it-make-it-in-time account of a 
train assigned to evacuate the veterans from their 
camps.  The lack of focus drains that piece of the 

story of whatever drama it might have had, and by the 
fifteenth time I heard that the camp administrator was 
not accurately judging the train’s timetable, I had 
stopped caring. 
 
It did not help, of course, that I knew how the train 
story ended.  Anyone reading this knows how the 
story ended.  They are veterans.  They always get 
the short end of the stick.  They may have rescued 
each other on the fields of Europe, but nobody was 
going to come and rescue them.  The train showed 
up late; as always, it is not clear whether it was poor 
communication, bad judgment, or simply that nobody 
cared.  There was no evacuation.  The train showed 
up late, the hurricane arrived first and washed away 
the tracks, stranding the rescuers until a tidal wave 
showed up and knocked the rail cars flat.  In the 
worst-off of the camps, no buildings were left standing 
and more than 90% of the inhabitants perished in the 
storm. 
 
I will end with one enormously praiseworthy thing 
about this book, and temper it with a nitpick.  This 
book is immaculately sourced.  It cites dozens of 
articles and books, as well as -- critically -- depositions 
by and interviews with the survivors of the tragedy.  
However, there is no hint of this until the end of the 
book, so for the first two hundred pages, I was left 
with the feeling that the author was inventing things 
for the sake of the narrative -- specific things that 
people said to each other, exact times of events, what 
people had for breakfast.  To fictionalize a piece of 
journalism this way is hardly unheard of.  I wish that 
the author had spent the introduction explaining his 
sourcing and how he wrote the book.  Instead, the 
introduction was three pages of ridiculously florid 
prose about hurricanes by the editor in chief of 
Scientific American.  I have never been so happy to 
see a byline after an introduction -- I would never 
have been able to make it through the book had it 
continued in that style. 
 
Hemingway’s Hurricane tells a powerful story, but 
unfortunately the flaws in the prose leave the reader 
with a book that feels more like a draft than a finished 
product.  All the pieces of an interesting and 
dramatic tale are there, but it needs an editor to force 
these pieces into a more coherent form.  I would not 
read it again, but I am glad I read it.  It is good to be 
reminded that to be interesting, things do not have to 
be big. 
 
Aaron Moshiashwili has newborn twins and is tired.  
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VA Must Ask the Army What 
Information on DD Form 214 Means 

 
by David E. Boelzner 

 
Reporting on King v. Shinseki, 26 Vet. App. 484 
(2014). 

 
Clarence King served in the Army during the Vietnam 
War, nominally from November 1966 to August 1967.  
However, around Christmastime, he went home on 
leave and, because his wife was still recovering from 
surgery, he did not report back to duty.  He sought 
to have his leave extended, but when that was 
unsuccessful, he remained absent without leave until 
May 1967, when he surrendered to a local sheriff.  
Military police took him into custody, ending his 
AWOL period on June 5, 1967.  He was tried and 
convicted in a court martial, and was sentenced to 
confinement and hard labor.  He served this 
sentence until August 9, 1967, when the Army 
discharged him, “under conditions other than 
honorable,” as unfit for duty because of his conduct in 
going AWOL.  His DD 214 reflected one month and 
nine days of active service. 
 
Mr. King later sought to have his discharge upgraded, 
and in 1978 the Army Discharge Review Board found 
that the period of AWOL resulted from a desire to 
care for his wife.  While this misconduct was not 
excused, the Review Board concluded that the Army 
may have treated him inequitably by discharging him 
dishonorably.  It issued a general discharge and a 
new DD 214, indicating one month and nine days’ 
active service and “time lost under 10 USC 972” from 
January 1 to August 1967. 
 
Mr. King subsequently sought non-service connected 
pension benefits and in 2006 the RO awarded them.  
In April 2007, however, the VA determined that the 
award had been erroneous and discontinued the 
pension, because it had ascertained that Mr. King did 
not have the requisite 90 days of creditable service 
during war.  The Board affirmed, holding that the 
designation on the DD 214 of time lost under 10 U.S.C. 
§ 972 meant that that time could not be counted 
toward the necessary term of active service. 
 
A court panel of Judges Schoelen, Greenberg, and 
Pietsch found error and reversed the Board’s 
determination that the pension revocation was 
proper.  Judge Greenberg, writing for the court, 

explained that 38 C.F.R. § 3.203(b) permits VA to 
accept a DD 214 if it establishes, on its face, the 
requisite period of service, but VA may not accept the 
form if it does not demonstrate the necessary service.  
In that circumstance, VA has a mandatory duty to 
seek verification of service from the service 
department, and, when the length of the veteran’s 
service is at issue, simple service verification is not 
sufficient; VA must obtain “a complete statement of 
service.”  38 C.F.R. § 3.203(c). 
 
Because VA had not done this, the court reversed the 
Board’s decision that the pension had been properly 
revoked.  It remanded for reinstatement of the 
pension, noting that VA was free to seek to sever it 
again, but only after seeking a complete statement of 
service from the Army. 
 
Should VA again attempt to sever Mr. King’s pension 
and make the necessary request of the Army, it will 
present the Army with an interesting question.  The 
statute referred to on the DD 214 concerning “time 
lost,” 10 U.S.C. § 972, does not actually classify time as 
creditable or not.  Instead, it confers on the military 
branch the power to compel a soldier to serve longer 
than his enlistment period in order to make up time 
lost due to AWOL, which both gives the military the 
active duty service it was supposed to get but also 
allows the soldier to earn back the time lost.  Because 
the Army in this case cut short Mr. King’s tenure in 
service, discharging him in a manner it later 
acknowledged as possibly inequitable, it cut off the 
opportunity to earn back the time, which he 
presumably would have done since he had reported 
back for duty and accepted his punishment.  The 
Army would have to address whether its truncation, 
perhaps inequitably, of the period of service the 
soldier otherwise would have served has any effect on 
how it classifies the time lost while AWOL. 
 
David E. Boelzner, who is with Goodman, Allen & 
Filetti, represented the appellant, Mr. King. 
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Equitable Tolling of Filing Deadlines 
in Veterans Benefits Cases 

 
By Nicholas L. Phinney 

 
Reporting on Checo v. Shinseki, ___ F.3d ___, 2014 
WL 1613885 (Fed. Cir. Apr. 23, 2014) 
 
Veterans seeking benefits for injuries and diseases 
incurred while serving on active duty in the military 
enjoy the benefit of a system that is uniquely 
pro-claimant, unlike other systems that are set up to 
handle different types of claims.  See 38 U.S.C. § 
5107(b); see also Forshey v. Principi, 284 F.3d 1335, 
1354-55 (Fed. Cir. 2002).  However, once a veteran 
appeals the denial of a Board decision to the Court of 
Appeals for Veterans Claims, he or she has entered an 
adversarial system, which is not so pro-claimant.  
Bobbitt v. Principi, 17 Vet. App. 547, 552 (2004). 
 
In Checo v. Shinseki, the Federal Circuit grappled with 
the question of how the concept of equitable tolling 
applies with regard to filing appeals at the CAVC.  
The veteran filed a claim for a higher rating for her 
service-connected back disorder.  Id. at 1.  The 
Board denied her claim in a July 6, 2011, decision.  At 
the time, the veteran was homeless and not able to 
receive mail.  Id.  On September 27, 2011, she 
provided VA with her new address.  Id.  She then 
received a copy of the decision on October 6, 2011, 91 
days after the Board issued it.  Id.  The veteran filed 
an appeal on December 7, 2011, 33 days after the 
120-day deadline to appeal the decision expired.  Id.  
She noted that she had been homeless and did not 
receive a copy of the Board’s decision until October 
2011.  Id.  The CAVC found her ineligible for 
equitable tolling and dismissed her case.  Id. 
 
On appeal, the Federal Circuit addressed several 
issues regarding equitable tolling.  It noted that the 
120-day deadline is non-jurisdictional and therefore 
capable of being waived.  Id. at 2.  The Federal 
Circuit also held that the CAVC could, sua sponte, 
raise the issue of whether a claimant filed a timely 
appeal, as it did in her case.  Id. 
 
The Federal Circuit then considered what the proper 
test was for equitable tolling.  Id. at 3.  The court 
noted how, in McCreary v. Nicholson, 19 Vet. App. 
324, 332 (2005), adhered to on reconsideration, 20 Vet. 
App. 86 (2006), the CAVC required a claimant to 
demonstrate (1) extraordinary circumstance, (2) due 

diligence, and (3) causation.  Checo, 2014 WL 1613885 
at 3.  VA conceded that the veteran’s homelessness 
qualified as an extraordinary circumstance.  Id. at 4. 
 
As for due diligence, the Federal Circuit noted that the 
CAVC required a showing of due diligence throughout 
the entire appeal period.  Id. (citing McCreary, 19 Vet. 
App. at 333).  The Federal Circuit rejected this view 
and instead adopted what the parties characterized as 
a “stop clock” approach.  Checo, 2014 WL 1613885 
at 4.  Under its interpretation of the second prong of 
the test, when the extraordinary circumstance has a 
definite end date—in this case, when the veteran was 
no longer homeless—the claimant need only show 
due diligence during the period of the extraordinary 
circumstance.  Checo, 2014 WL 1613885 at 4-5.  The 
Federal Circuit held that the CAVC needed to consider 
how the facts would be found under the new test in 
the first instance, and remanded the case to the CAVC 
in order for it to do so. 
 
With regard to the causation prong of the test, the 
Federal Circuit held that the veteran needed to show 
only that the extraordinary circumstance prevented 
her from filing an appeal during the period of the 
extraordinary circumstance.  Id. at 6.  Therefore, it 
held that the CAVC erred in finding that equitable 
tolling was not warranted because the veteran failed 
to show that the extraordinary circumstance 
prevented her from appealing the Board’s decision in 
the period between the end of her extraordinary 
circumstance and the end of the 120-day appeal 
period.  Id.  If the extraordinary circumstance 
prevented an appeal during the period of said 
circumstance, then the clock would stop at the point 
the circumstance began and would not start again 
until it resolved.  If an appeal were then filed in the 
time between the end of the circumstance and the 
time left in the period, it would be considered timely. 
 
The most important points to take away from Checo 
are its discussion of the second and third pieces of the 
test for equitable tolling.  In order for an appeal 
deadline to be equitably tolled, a veteran need only 
show--besides the extraordinary circumstance which 
gave rise to an inability to file an otherwise timely 
appeal--due diligence during the period of the 
extraordinary circumstance and that such 
circumstance prevented an appeal from being filed 
during this period. 
 
Nicholas L. Phinney is an attorney at Chisholm, 
Chisholm & Kilpatrick. 
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happened on the battlefield.  He noted, however, 
that his medical chart documented the resulting 
damage:  psychoneurosis, war nervous-blast injury, 
and migraine headaches.  
 
Leon Jenkins survived the war, and so did his journal.  
In 2008, Jenkins’s nephew, Kerry Ames, donated the 
journal to the VHP.  Ames described it as his prized 
possession and explained why he decided to donate it 
to the VHP.  The journal, Ames said, “speaks for one 
man, but it also speaks for so many men.”  This 
simple yet eloquent statement, featured in Ms. 
Harris’s presentation, captures the importance of the 
VHP and its mission to preserve the voices of those 
who have fought for this country. 
 
To learn more about the VHP and to search the 
collections, visit the Library of Congress’s website at 
www.loc.gov/vets. 
 
Sarah E. Feldman is a law clerk to the Hon. William 
Moorman of the United States Court of Appeals for 
Veterans Claims. 

 
Volunteers Needed to Help Draft 

the Problem for the 
2014 National Veterans Law 

Moot Court Competition 
 
The sixth National Veterans Law Moot Court 
Competition will be held again this fall.  Once 
again it will be cosponsored by the CAVC, George 
Washington University Law School, and the 
CAVC Bar Association.  If you are interested in 
helping to draft the problem, please contact Jon 
Gaffney, at <JGaffney@uscourts.cavc.gov>. 
 

 

Join Us to Clean 
the Korean War 

Veterans Memorial 
 

 
 

On Sunday, June 22 and Sunday, 
Aug. 17, we are volunteering to assist 
the National Park Service clean the 
monument on the National Mall. 

 

 
 

Spouses, children, and friends are all 
welcome for this moving 

opportunity! 
 

All equipment will be provided by 
the NPS.  Just show up.  For more 

details, visit www.cavc.bar.net. 

 

16

http://www.cavc.bar.net/


Book Review: 
 

WIL S. HYLTON, 
VANISHED:  THE SIXTY-YEAR SEARCH 

FOR THE MISSING MEN  
OF WORLD WAR II (2013) 

 
by Alice A. Booher 

 
Wil Hylton has developed a deserved reputation for 
both his eclectic journalistic interests and the 
production of a spellbinding story.1  Hugo Lindgren, 
editor of the New York Times Magazine, has said, “by 
now you should know that when you see Wil’s byline 
on a piece, it doesn’t really matter what it’s about.  
Just read it.”2  That advice decidedly applies to 
Vanished. 
 
In Vanished, the author has harnessed the curiosity 
and energy of his own prior reporting experiences 
with comparable strengths from others, and ties it all 
to the unraveling of an extraordinary and spellbinding 
historical mystery.  The book serves a monumentally 
wide spectrum, reads smoothly, and conquers infinite 
layering; it is challenging, complicated, and sadly 
rewarding. 
 
According to statistics provided by the National 
WWII Museum, 12,209,238 American men and 
women served on active duty from 1939-1945.3  
Casualties reached 407,316 killed and 671,278 
wounded.  Following the war, the U.S. government 
instituted a global initiative to locate aircraft sites, 
comb former battlefields for isolated graves, and 
disinter temporary military cemeteries around the 
world.4  During that early process (1945-1951), 
280,000 identifications were made; an additional 200 
service personnel were identified from 1951-1976, 346 
more from 1976-2003, and 300 more since 2003.  In 
2014, the Defense Prisoner of War and Missing 
Personnel Office (DPMO) estimated that, at the end 
of the war, 79,000 Americans were unaccounted for, 
and that today, about 73,000 servicemembers remain 
unaccounted for as a result of WWII, including those 
who died in POW camps or behind enemy lines.5 
 
Vanished deals with one precise segment of that vast 
number, a crew of American men who were flying in a 
B-24 Liberator when it was shot down by the Japanese 
in the South Pacific on September 1, 1944.  Hylton’s 
account uncovers that event and the fate of the men  

 
 
who flew thereon in the context of the times.  The 
account refreshes the recollection of someone already 
well familiar with the intricacies of that period of 
WWII, the drive from New Guinea to the Philippines, 
competing elements within American military, and 
even idiosyncratic anomalies of the coral reefs and 
caves of Palau, Koro, or Babeldaob.6 
 
The author has done extraordinary academic as well 
as practical immersion research, ranging from the 
wide spectrum of official documentation in national 
and imperial archival collections, to intensely 
personal communications, diaries, letters, and reports 
from myriad sources, participants, family members, 
and indigenous witnesses, all enriched by a 
smattering of folklore.  With all of those lofty 
achievements, and for some interesting and unique 
reasons, Vanished nonetheless remains a very 
intimate and personal story of the “lost” men involved 
and their families, as well as those who were so 
committed to find out what had happened to them 
that their search became a twenty-year obsession.  
 
There had been three B-24s out of the 307th 
Bombardment Group shot down at about the same 
time.  Decades later, two of the planes were quickly 
found with the help of islanders eager to preserve the 
memory:  one had been flown by William Dixon, 
navigator Duncan, bombardier Tenton, and other 
crewmembers who died in their plane as it crashed  
 
Vanished, continued on page 18. 
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Vanished, continued from page 17. 
 
into the jungle; the other was flown by Glen Custer, 
whose navigator, Wallace Kaufman, was known to 
have parachuted into Japanese hands and was 
decapitated as a POW by a Japanese sword.  It was 
the third plane that was so elusive, requiring many 
return trips over decades.  It was called “The Big 
Stoop,” with a tail number ending in 543.  Having 
finished individual specialty programs, the crew 
trained together in Tonopah, NV, with names like 
Jimmie Doyle, Leland Price, Ted Goulding, Art 
Schumacher, Mario Campora, Earl Yoh, Robert 
Stinson, Frank Arhar, and Johnny Moore.  It was also 
pilot Jack Arnett, substituting for Norman Coorssen, 
and who for reasons that are still unclear, had never 
before flown with the crew.  All had stories, and to 
the extent that Hylton could locate them, Vanished 
shares them. 
 
Readers may be familiar with the U.S. government 
program for recovering missing servicemembers’ 
remains, as well as certain private ventures (whose 
rationales range from legitimate to treasure hunting 
to self-aggrandizement).  Vanished highlights these 
ventures as a unique and positive, combined 
governmental/private effort. 
 
It was an uncommon and eclectic crowd involved in 
the search, with archaeologists like Eric Ernery, 
myriad divers, researchers, and others, including 
family members, like Tommy Doyle, who had lived 
with various versions of what happened to his missing 
father.  All were devoted to the cause, but primary to 
Vanished is perhaps the most personally focused of 
the searchers, Dr. Pat Scannon.7 
 
Hylton has availed himself of imperial archives, and 
has unintrusively integrated the Japanese vantage 
point as well as some discussion of the kempei, 
Japan’s military police charged with keeping the 
peace, often in remote locations without much 
supervision and with spy/thug-like enthusiasm.  
Vanished assesses men such as Aritsune Miyazaki, 
South Seas Kempei-tai, loquacious, excitable, 
self-absorbed, and pleased to make arrests and 
confrontations; and the head of his criminal section, 
Kazuo Nakamura, who by age 20 had contracted 
debilitating syphilis, symptoms exacerbated by the 
tropics.  One kempei, Chihiro Kokubo, had a friend, 
Ikushima, who was killed by Allied bombing; Kokubo 
carried his ashes with him in a wooden box, which he 
was clutching as he participated in POW deaths.  

With such information, it is with profound candor 
that Vanished handles the deaths of the three 
parachuting POWs at the hands of the kempei.  
From the start, observers said two parachutes fell 
from the sky, but dependable details were not 
forthcoming.8  Long analysis of the multiple 
conflicts in the official data convinced the searchers 
that the kempei likely killed the POWs onsite.  
Eventually, Palauan elders took them to an eye 
witness, a local man, Ichikawa Tadashi, who had fled 
the city when the war started.  He led them to a 
limestone-walled cave above mangroves where he had 
hid, down from the Battery Hill gun encampment 
(now a hotel with golf course) and Shinto Shrine, 
where he could see overhead planes.  He told the 
searchers that he saw the plane take a hit, and that 
the left wing floated to land on an island near his 
cave; the rest of the falling fuselage hit land with a 
great concussion, amidst fire and smoke, sliced into 
his arm and thigh, and carved a clearly visible 
forehead scar.  The plane may have been hard to find 
and identify, but it turns out that few associated with 
the plane were unscathed by it.  
 
Divers returned repeatedly to the site over the years, 
and on one occasion, the son of one of the 1944 crew 
even joined them beneath water.  Years of scientific 
analysis in Hawaii would eventually determine DNA 
for many of the remains. 
 
Hylton notes that the effort was not just for personal 
closure; it was recording history as a dignified 
commemoration.  There is no fairytale ending in 
Vanished, but it is a gratifying one, concluding in 
April 2010 at Arlington National Cemetery, with 
family members, searchers, the President of Palau, 
and the tribal High Chiefs of the islands in 
attendance.  The story of how that point was 
reached is a kaleidoscope, what the Japanese call 
mangekyou, of many intermingled, remarkable 
stories, told in an extraordinary manner.  The search 
for other lost American service personnel continues; 
Vanished makes clear that it does makes a difference.  
With respect and deference to the purpose of the 
searchers, Hylton is donating a percentage of the 
book’s proceeds to continued work in Palau. 
 
Alice A. Booher, BA, LLB, JD, is a former Foreign 
Service Officer and Counsel, Department of Veterans 
Affairs, Board of Veterans Appeals (1969-2011).  She 
has written extensively for decades on various 
veteran-related topics to include POWs, women,  
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intelligence, and Vietnam, and has been published in 
national media, including Stars & Stripes, American 
Ex-POW Bulletin, The Pentagram, Naval Institute 
Proceedings, Naval History, the Army History 
Foundation’s On Point, The Military Advocate, Joint 
Force Quarterly, and others. 
 

1 Hylton, a Baltimore native and resident, published 
articles in The Baltimore Sun as a youngster, and then 
took a job with Baltimore magazine as a staff writer.  
He is now is a Visiting Writer at Johns Hopkins 
University, a Contributing Writer at the New York 
Times Magazine, and has written for Harper’s, 
Esquire, GQ, and Rolling Stone.  He is the recipient 
of the 2004 John Bartlow Martin Award for public 
interest reporting from the Medill School of 
Journalism (Northwestern).  The Huffington Post, on 
which Hylton has provided comments, notes that his 
works have been selected for the books Best Political 
Writing, Best Music Writing, and Best Business 
Stories; and assesses his range of subjects:  “In the 
line of duty, Hylton has scaled the world’s tallest 
active volcano, crawled inside a nuclear reactor, 
cycled a thousand miles cross rural Cuba, and 
plumbed to the depths of the U.S. prison system to 
examine the state inmate healthcare.”  See 
http://www.huffingtonpost.com/wil-hylton/; see also 
www.wilshylton.com.  
2 See http://6thfloor.blogs.nytimes.com/2011/ 
10/28/this-sunday-excuse-me-while-i-get-fitted-for-a-
hazmat-suit/. 
3 See http://www.nationalww2museum.org/learn/ 
education/for-students/ww2-history/ww2-by-the-nu
mbers/us-military.html. 
4 See http://www.dtic.mil/dpmo/wwii/. 
5 See id. 
6 Palau’s islands were under German control from 
1899 until the end of WWI.  After WWI, Japan was 
given mandate of the group of islands.  After WWII, 
the Palau Islands remained under American control 
until 1994.  See, e.g., http://ww2db.com/battle_spec. 
php?battle_id=77.  The controversial Battle of Peleliu 
(Operation Stalemate II), which was part of the larger 
Operation Forager, was fought from 
September-November 1944; the island was felt by 
many to have questionable strategic value, which 
made the massive casualty loss even more 
devastating.  See http://www.militaryhistoryonline. 
com/wwii/peleliu/default.aspx. 
7 Scannon, with early college at West Point and 

transfer to University of Georgia, earned a Ph.D. in 
chemistry at U.C. Berkeley, earned his M.D. by age 29 
and completed his military obligations through a 
residency at Letterman Army Medical Center.  
Combining these interests, and with some 
deep-pocketed support of sponsors, such as David 
Packard, he started a biotech company, Xoma.  He 
had been at Xoma about a decade when he joined a 
Palau expedition in 1993 to (successfully) locate a 
Japanese trawler that had been sunk in 1944 by a 
young pilot named George H. W. Bush.  After that 
expedition, Scannon stayed on for a day or two of 
sightseeing and was taken to see the remains of a 
plane wing off Koror Island.  Immediately and 
viscerally impacted by the experience, he started his 
quest to determine its story.  The effort would 
eventually be called BentProp. 
8 See http://aad.archives.gov/aad/series-list.jsp? 
cat=GP24.  National Archives data reflected the 
conflicting “official” data, e.g., that 2nd Lt Arthur J. 
Schumacher (Serial # O&762989) was captured 
September 1, 1944, and the last reported date was 
March 15, 1946; Private 1st Class Alex R. Vick (Serial # 
6553144) was said to have been a POW as of 
September 5, 1944, with the last report being February 
27, 1946; and Sgt. John Moore (Serial # 38512637) was 
said to be a POW on September 1, 1944, with a last 
report date of May 15, 1946.  Vanished notes that 
these documents showed that all three had been 
captured, detained, and then shipped to a prison in 
Davao, Philippines, on a ship called the Nanshin 
Maru.  That story had been repeated in an Army 
Casualty Message from December 22, 1945, which 
showed that the three (with a Japanese misspelling 
listing Schumacher as “Schumaker”; Vick as “Bick”; 
and Moore and Bick as sergeants) bailed out of a B-24 
over Koro on September 1, 1944, and were 
subsequently captured and put on shipboard; this was 
later recited in a report from the commander in the 
Marianas.  When the Graves Registration Service 
was unable to confirm that that ship had landed in 
Davao, the lead investigator simply closed the case.  
Hylton notes that the searchers felt that, although 
there would seem to have been no need for the 
Japanese to exaggerate the numbers of POWs, their 
shipping of POWs to the Philippines in September 
1944 made little sense.  Not surprisingly, such 
inconsistencies are commonplace in available 
comparative data on missing servicemembers.  See 
also E-mail from Cheryl Cerbone, American 
Ex-POWs, to Alice Booher (Apr. 12, 2014, 08:27 EST) 
(on file with author). 
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